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VT{ @fh va :wfM are?r =& adM al'Tq war & d R& gn arT&gT tb vfa qQtTf+ufR Ht8
gaR =TV new af%T{t qt wlta©rlq€twraTt©T gw ®t©©ar tl

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

TRentVR vr !sMr aFb

Revision application to Government of India:

(1) tUI VMr® ql@ aferfhm, 1994 dt mtr am ;ft8 VaTq =R qFi6+ tB gTI + wM gTn tnT

w–vm tB gw Vno zi aide !qftwr aIT+rr agjq nferR 'we nmR fBm +vr©q, www
f@rm, djeft +fhm. dRm dh vw. MR wf, q{ f+3eft : 110001 at dt aTa 'rTf@ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) lift vra dt 6Tfq zR -ima q wg ++t 6Tfhm aTq 6 fbHI WWTR qT aM aTaT+ + qT

fhtftwvrw 8qaiwwrH$vrm aaT+g'.; wf +.vrfha'WHTnzaWgH + Vii vs fm
©TwgTq:qvrfhtttwwrH q-st umdtyfhatB€1vm sf sTI

or to
in a

g f
(ii) in case of any loss of goods where the loss occur in transit from a facto!
another factory or from one warehouse to another during the course of prc

warehouse or in storage whether in a factory or in a warehouse.
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W) 'ne =bmw fmi VTS vr gen qfhiffaa nm qqvrvratbf+fWr qaNih qaNo#
ma qqv©rqqs@tbf%etBqBia + \tyRe tbvr6t fB# us vr Vh +fh;ffia il

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(a) qfBB@HaTs;ms fW fin qrw =b nuMi vr %eTqtA)fhH=fba wr wm stI

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

3ffaqBnnq =6tBMnq%@nEbTTcrTq EBBwHY @la 8f8e nq qI 'T{}3h q6 aT&
In gn vm qdfhFI $-3aTfM aTM, aM tb gTn qfteEhvqqqtvrvrq + fen
af6fhm (d.2) 1998 wtr I09 EnT Hyd+ fM TEal

(C) Credit of any duty allowed to be utilized towards payment of.. excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) +dEl WiTH Bar (wIN) fhBim6ft. 2001 8'f+m 9 tb aida fBfqftv gn Hwr lv–8 +
qt gfNI q, +fqe GITeu th vfR me?r $fqa MH + dhl vm Ii 'IIuoF–aT& vcr wit?r
aTtIT =it a–d gfhit =b vm vfha aTtqq MrT am afb lswR ©rq &rar Tvr s@ ?it$
th dnfe gTn 35–g :qfRqfft€ qt th TTaTB EF nw th vm dIvE–6 vr®rq tIt vfR-Ht ddt
vrftql

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIC) and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under [Vlajor Head of Account.

(2) ftfB\n win tb vm ng Mg wn 1{c6 ara wr& yr at+ Vg aa WIt 200/–$h
Tmx' TBI aN 3Bq wd +wqt©q vr nra + wra d a looo/– dt tBIn TTeTq tIR aRI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

gmT !! wE MRI vnr© gun Fi MrT nt WWI R:mf%Emt tB ;rfe adtm:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) =Mi mills !!@ alf+fhm, 1944 dt vrqr 35–dt/35–$ $ aHn–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(Br) wmfRfbe qftaq 2 (1) n + mR aEnTI th a@rqr dt at$et wit?i th wM + x$H ?! wE
=Mr BMrqq !!@ vi #rT@ @iteitzr NjrqrfhnwrlM_is) dt qfiTn Mr qtfB@T, a§qq@rg

+ 2rldqTHT, NSqTdt tm , aWa , PRqtqFR, a§rlqT©TQ–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2-d Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1l000/-t
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qft,!aaTeH :+ B{ ;FaTtHt Hr WT&H stat dIM Id saw tBf8q tafT ©rTTKrq
aId'n +T a Ma aTm VTfiV gs men tB ae~sq gt fb-ihlgT qa gni + gEr+ ti $rg
qqTf®lfR @fr6fM NT=nfBEFWT aT Vowfta vrMl Ht©R M vo an&afM aFar gI

In case. of the order covers a number of order-in-Original, fee for each O.I.O, should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 Iacs fee of Rs.100/- for eac,h.

(4) Rmmr S@af©fqwr 1970 wmd?hfbv qR aSW–1 a dot,r REaR,t Bq aSPTV vw
aTtrqq qT laaTt?T qqIFkn n-Tqq gIRl+>la Ei arri?r $ a MEn t& TO gfhn R.6.bo Be
©mWmq !!@r few mrr dq IITeR I

One coPY of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) SH dR ddfBa HWa qt fhfWT @T+ gTa f#Fit&3hYH}wrq3iTtFfqa MRT nMr } \a
dIRT saE adEl Bwr® !!@ gt #ntH GMtMI ®mfhnwl (©TqffBfb) Pru 1982 + Pre,i

I

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1v gRT ?!@E =Ml umm ?!@ vi #rT@ wim wwf%nvW3),tb
gMtar tB HT+ + B&Th(Demand) @ ts(Penalt9) tEr 10% W griT @qT
aR©Td}l§Tatfb, afiMaqqgqq lo a$gwfRi 1(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

WIiWTRqIBF eil8qT©t b &iafa, HTft©§PTT '%MT#tq@'(Duty Demal,did)-
a. (Section)63rrD$a§etRtMUfqT;
v, fhWV©6qq8e&ftedtrTfql;
w §qBe&Ref+B#&fhrq6 baTa#irTit

Q yF®qqr’df86wftv8%a®qqrdtM8,wftvnfw @t+ bfaqqdndqnfBnqqr

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

qv wIn+ yR wftayTfimwr #nq@q§Yq®aqqr Rwvr@sfBq6a§tat#Frf#qqqq@# 10%

%=iaTqV?3hq§Y&aa@gfBaTfB,r§ta© gTa+ 10% %=TaTqq{#t©rHva81

al IrOtIn view of above, an appeal against this order shall lie before the TI
10% of the duty demanded where duty or duty and penalty are in disl
penalty alone is in dispute, erE

lent of
where



F.luo. UAFr L/ CUIVl/ 5 1 r/S501/20Z3-Appeal

ORDER-iN-APPEAL

The present ' appeal has been filed by M/s. Ravin Himatlal

Mehta, 402, 4th Floor, Anjali Residency, Near Neelkanth Elegance,

Radio Mirchi Tower Road, Satellite, Ahmedabad (hereinafter referred

to as “the Appellant”) against Order-in-Original No .

253/WS08/AC/KSZ/2022-23 dated 10.02.2023 (hereinafter

referred to as “the impugned order”) passed by the Assistant

Commissioner, Central GST, Division-VIII, Ahmedabad South

(hereinafter referred to as “ the adjudicating authorttd’i .

2. Briefly stated, the facts of the case are that the Appellant were

not registered with Service Tax department holding PAN No.

AQKPMt2723Q. As per the information received from the Income Tax

Department, it was noticed that the Appellant had earned

substantial income of Rs. 18,23,789/- from service provided during

F. Y. 2014-15; however they failed to obtain Service Tax Registration

and also failed to pay service tax on such income. The Appellant

were called upon to submit copies of relevant documents for

assessment for the said period, however, they neither submitted any

required details/ documents nor did offer any

clarification/explanation regarding gross receipts from services

rendered/income earned by them.

2.1. Subsequently, the appellant were issued Show Cause Notice

wherein it was proposed to:

a) Demand and recover an amount of Rs. 2,25,420/- for F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as ’the Acf ).

b) Impose penalty under the provisions of Section 77 (1), 77(2)
and 78 of the Act
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3. The SCN was adjudicated ex-parte vi(ie the impugned order
wherein:

a) The demand of service tax amounting to Rs. 2,25,420/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the

period from FY 2015- 16

b) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act.

C) Penalty amounting to Rs. 10,000/- was imposed under section

77(2) of the Act for not submitting the documents in the

department when called for.

d) Penalty amounting to Rs. 2,25,420/- was imposed under
section 78 of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> SCN is indiscreet in nature. The SCN has been issued merely

on the basis of the data received from the income tax

department without any verification of the facts about he

taxabiUty on the income of the Appellant. Reliance is placed on

the judgment of the Honl:)Ie Allahabad High Court in the case

of Sharma Fabricator & Erectors Pvt. Ltd. – 2017 (5) G.S.T.L.

96 (Tri.-All.)

The SCN is liable to be quashed as the same is non-est

however it is confirmed vide the impugned order.

The adjudication of SCN on ex-parte is in clear violation of

principal of natural justice.

>

>

theExport of Se:ThI .ess

and during'ed while issuan'.ppellant is not cons:

providingThe Appellant wereadjudication,
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Consultancy service to one M/s WuXI App Tec, INC, USA

under an agreement entered on 14th December, 2012 as

amended on 10th March, 2015 with the Appellant.

No violation of any provision of the Act and rules made there

under no penalty is imposable upon the Appellant. As the

Appellant is liable to discharge any service tax on the Income

earned by them for carrying out consultancy services to their

overseas client as it being Export of Service in terms of Rule 6A

of Service Tax Rules, 1994. The Appellant is liable to take

service tax registration under section 69 of the Act; not liable

to pay service tax in terms of Section 68 of the Act read with
rule 6 of Service Tax Rules, 1994; not violated the provisions of

section 69 of the Act read with Rule 4 of the Service Tax Rules;

not violated the provision of Section 70 of the Act read with

Rule 7 of the Service Tax Rules, 1994. Accordingly the

Appellant contend that penalty imposed upon the AppellanT

under Section 77(1), Section 77(2) and Section 78 of the Act
are not sustainable under the law.

>

5. Personal hearing in the case was held on 06. 10.2023. Sh.

Pravin Dhandharia, C. A., appeared on behalf of the appellant for

personal hearing and reiterated the contents of the written

submission and further requested for one week time to submit
additional documents. He stated that the Appellant are providing

100% Export of Services. Hence the Appellant requested to allow the

appeal.

6. The Appellant have submitted documents viz. copy of

consultancy agreement entered on 29th August, 2012 as amended

on 10th1 March, 2015 between the Appellant and WUXI Apptec Inc.,

U.S.A

7. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

\+
f)' I

t=

,Pb
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course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the Appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F.Y. 2014-15.

8. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from Income

Tax department. It is stated in the SCN that the nature of the

activities carried out by the Appellant as a service provider appears

to be covered under the definition of service; appears to be not

covered under the Negative List of services as per Section 66D of the.

Act and also declared services given in 66E of the Act, as amended;

appears to be not exempted under mega exemption Notification No .

25/2012-ST dated 20.06.2012 as amended. However, nowhere in

the SCN it is specified as to what service is provided by the

appellant, which is liable to service tax under the Act. No cogent

reason or justification is forthcoming for raising the demand against

the appellant. It is also not specified as to under which category of

service, the non payment of service tax is alleged against the

appellant. The demand of service tax has been raised merely on the

basis of the data received from the Income Tax. However, the data

received from the Income Tax department cannot form the sole

ground for raising of demand of service tax.

8.1 1 find it pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"It was yurItIer reiterated that derrLand notices may not be issued

inciiscrtmirtatety based on the difference between the IT:R-TDS taxabLe

value and the taxable value in Sen>ice Tax Returns.

reiterated that instructions of the Board to issueIt iS once agl
!TR-TDS data andthe differencecause no \eLse

mag beturns only after pl
ComrrassfoLlowed diligently.

Q%
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may devise a suitable mechanism to monitor and preuent issue of
irtciiscrim{rtate show cause notices. Needless to mention that in all

such cases where the notices have already been issued, adjudicating

authorities are expected to pass a judicious order after proper

appreciation of facts and submission of the no6cee."

8.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Incorhe

Tax department. Therefore, on this very ground the demand raised

vi(ie the impugned SCN is liable to be dropped.

9. Coming to the merit of the case I find that the main

contentjon of the Appellant are that whether the Appellant are liable

to pay service tax on income declared by the Appellant in ITR data

provided by Income Tax Department, in context of which the

Appellant have held that the present demand on IncoMe of Rs.

18,23,789/- pertains to Export of Service which is exempted under

Rule 6A of the Service Tax Rule, 1994. For clarification extract of

Rule 6A is reproduced as under:

RULE 6A. (1) The provision of any seruice provided or agreed

to be prouideci shall be treated as export of service when, -

(a) the provicier of senlice is located in the taxable territory ,

(b) the recipient of senBce is located outside Inch%

(c) the sen;ice is not a sen;ice specifIed in the section 66D of

the Act, (ci) the place of provision of the service is outside

India,

(e) the payment for such seruice has been received by the

prouicier of Senace in convertible foreign exchange, and

(f) the provider of service and recipient of sewice are not

merely establishments of a distinct person in accordance with

item (b) - o/ 2 1 ExpZana£ ion 3} of clause (44) of section 65B of
the Act

(2) Where any service is exported, the Central Government

may, by notifIcation, grant rebate of senRce tax or (iuty paid

on input senaces or inputs, as the case may be, used in
;q nt F; 3
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prouichng such service and the rebate shall be attotued

subject to such safeguards, conditions and hrratatiorLS, as

may be specifIed, by the Central GovernmerL\ by nOtifIcatiOn.]

12. It is observed that during 2014-15, the Appellant were engaged

in the business of providing Consultancy services to one M/s WuXI

App Tec., INC, USA outside India and have received payment in
convertible foreign exchange against the same. The Appellant have

submitted the following documents:

a) Copy of P & L Account for the FY 2014-15;

b) Copies of sample invoi9es issued by the Appellant during
the FY 20 14- 15;

c) Copies of agreement between the Appellant and WUXI

Apptec Inc., U.S. A. entered on 29th August, 2012 as

amended on 10th March, 2015;

d) Copy of ledger account in respect of M/s WuxI App Tec Ic. –

Minnesota (USA) ;

e) Copy of 26AS Form for F.Y. 2014-15;

13. Reading the aforesaid provision and above mentioned

documents submitted by the Appellant it is very much clear that the

service value for the amount of Rs. 18,23,789/- as per their Books

of Account provided by the Appellant is exempted in terms of service

being export of service in view of Rule 6A of the Service Tax Rule,

1994. On verification of documents submitted by the Appellant and

demand raised vide the Order-in-Original by the adjudication

authority, I find the amount shown in Income Tax Return for F. Y.

2014-15 over which demand of service tax of Rs. 2,25,420/- was

raised is nothing but income collected by rendering export of

service. The details of amount collected from the export of service

rendered by the Appellant is shown in table as under:
Particulars Amount (in Rs.) Remarks

The said export of service
ot taxable asprovidg

Service%%:
Income from Export
of Service 18,23,789/
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13. 1 have perused agreement copies held between the Appellant

and WUXI Apptec Inc., U.S. A. entered on 29tt= August, 2012 as

amended on 10th March, 2015, copies of sample invoices, copy of P
& L Account and Balance Sheet and 26AS Form for F.Y. 2014-15.

Looking to the evidences in support of their submission provided by

the Appellant I find that the Appellant, which are located in taxable

territory are providing service to the recipient of service located

outside India and for the service rendered by the Appellant they

were collecting payment in convertible foreign exchange. Thus I am

of the considered view that the said amount of Rs. 18,23,789/- in

F.Y. 2014-15 is only the consideration received on account of export

of service rendered by the Appellant and demand accordingly is

legally wrong and not sustainable. Since the demand of service tax

is not sustainable on merits, there does not arise any question of

interest or penalty in the matter.

14. Accordingly, in view of my foregoing discussions and finding, I

set aside the impugned order passed by the adjudicating authority
for being not legal and proper and allow the appeal filed by the

Appellant .

15. Wil©@afgHaw wile mtMFTaHtqaaft&efh£©rar{I

The appeal filed by the appellant stands disposed of in above
terms .

\

HI?
,tIdy< qq

qTTH (&r+M)

Date : .10.2023

Attested

a

(6 ( ajLnW)

a.dR.In.a,q§qRTqTq
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By aPAD / SPEED P©§T
To,
M/s. RaIrin Himatlal Mehta„
402, 4th Floor, Anjali Residency,
Near Neelkanth Elegance,
Radio Mirchi Tower Road,
Satellite, Ahmedabad.

Appellant

The Assistant Commissioner,
CGST, Division-VIII,
Ahmedabad South

Respondent

Copy tO:-

1

2
3.

4.

IZ
6.

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, CGST, Ahmedabad South
The Assistant Commissioner, CGST, Division VIII, Ahmedabad
South
The Assistant Commissioner (HQ System), CGST, Ahmedabad
rSouth (for uploading the OIA)
Guard File
PA file
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